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April 29, 2005

Sent by fax and first class mail
Benjamin C. Dunlap, Jr., Esquire

Nauman, Smith, Shissler & Hall LLP
P.O. Box 840

200 North Third Street, 18th Floor

Harrisburg, PA   17108-0840

Re:
CSX Transportation, Inc. v. City of Philadelphia


U.S.D.C., E.D. Pa.  No. 04-CV-5023

Dear Mr. Dunlap:


Since the time that the parties exchanged their settlement proposals in February and March, we have unfortunately progressed no further in our negotiations.  I think that our clients have had ample time to consider each other’s positions, and I would like to clarify where things stand so that we can move this matter forward in an appropriate direction.   


On March 11, I communicated by email the City’s settlement counterproposal, another copy of which is enclosed herewith for your convenience.  You subsequently indicated that this counterproposal had been favorably received, and that a meeting to discuss various technical and engineering issues might be desirable.  While the City appreciates CSXT’s willingness to negotiate, it seems to me, based on our subsequent phone conversation, that at least one crucial disagreement has not yet been settled, namely, the question of whether there will be a protected, grade-level pedestrian crossing at Locust Street.  As I suggested over the phone, until this matter is resolved, a meeting to address the engineering issues is premature, and I therefore have not attempted to schedule a meeting involving our engineers and technical advisors.

I have recently learned that CSXT has been exploring sources of funding for construction of an overpass at or near Locust Street, and I assume CSXT’s intent is that construction of an overpass will eliminate the need for a grade-level crossing.  I was mildly surprised that you 
did not let me know about these discussions.  Obviously, your client is free to communicate with whomever it wishes, but I think it is not a good idea to keep me in the dark about initiatives that directly affect the terms of our negotiations. 

If anything in the City’s counterproposal left your client with the impression that the future construction of an overpass might be incorporated into a settlement agreement, or could take the place of a grade-level crossing, I apologize for the misunderstanding.   I would therefore again like to state, in the clearest terms, that the City will not agree to any proposal that involves permanent closure of the pedestrian at-grade crossing at Locust Street.  The City strongly believes that an overpass presents serious design and access problems, and is not an adequate substitute for a safe, appropriately controlled grade-level crossing.  The City believes that the safety of persons who cross CSXT’s right of way in order to enter or leave Schuylkill River Park will be fully protected by moveable gates.  When there is no train in the vicinity, there is no danger, and the right of persons to use Race and Locust Streets to enter and leave the Park should be convenient and unimpeded.  

As you know, Philadelphia City Council’s Committee on Transportation and Public Utilities scheduled a hearing in March on CSXT’s operations in Philadelphia and the effect of those operations on the health, safety and welfare of the residents of Philadelphia.  Because of the pendency of our negotiations concerning Schuylkill River Park, this hearing was postponed, partly at my request.  In this regard, as well as in the substance of the City’s settlement proposal, the City has shown good faith, and a willingness to work toward a compromise that fairly addresses the interests of the parties and the citizens of Philadelphia. 

Please let me know whether CSXT will agree to a moveable, grade-level pedestrian crossing at Locust Street.  If so, we can schedule a meeting to resolve any remaining issues presented by the settlement proposals, and begin working on the technical issues.  If we remain at an impasse, I would like to notify the Court that our negotiations have not been successful.







Very truly yours,




















Michael F. Eichert








Chief Deputy City Solicitor

cc:
Richard Glazer, Esquire
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