UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CSX TRANSPORTATION, INC,,
Plaintiff, : Docket No. 04-CV-5023

CIVIL ACTION

CITY OF PHILADELPHIA,
Defendant.

INTERVENOR DEFENDANTS’ COUNTER-CLAIM

AGAINST CSX TRANSPORTATION, INC.

BACKGROUND
Groups and Individuals
1. Free Schuylkill River Park is an unincorporated association of more than one
thousand residents of the City of Philadelphia and users of the Schuylkill River Park and
the Schuylkill River, with an office at 113 North Van Pelt Street, City of Philadelphia,
County of Philadelphia, Pennsylvania 19103.
2. Logan Square Neighborhood Association is a Pennsylvania non-profit corporation
since 1967 with 300 members, including Park and River users, with a goal, among others,
of practicable and safe access to the Schuylkill River Park adjacent to its neighborhood.
3. The Bicycle Coalition of Greater Philadelphia is a Pennsylvania non-profit
corporation formed in 1972, with 1,500 dues-paying members, who on behalf of 4,000

bicyclists in the City of Philadelphia, wish access to the Schuylkill River Trail and River.



4.  Philadelphia Parks Alliance is a Pennsylvania non-profit corporation since 1983
with over 700 members, many of whom make significant use of Schuylkill River Park,
and enter at Race Street or Locust Street.

5. The groups described in Paragraphs 1 through 4 have an interest in the outcome of
this litigation, standing and are not adequately represented by the City of Philadelphia.
6.  The groups in Paragraphs 1 through 5 are hereafter referred to as “Park and River
Users.”

7. Darrell L. Clarke represents residents of the 5" District of the City of Philadelphia
as its elected member of City Council. He runs in the Park about three times per week,
and his constituents use the Park and River, as well.

8. Jack Kelly represents residents of the City of Philadelphia in his capacity as an
elected at-large member of City Council. He is an active supporter of users of the Park
and at-grade access to the Park and has written to CSXT’s chairman about the issue in
dispute here.

9. AnnaC. Verna represents residents of the 2" District of the City of Philadelphia as
its elected member of City Council and she is also the City Council President. Her
constituents use the Park and River. She was instrumental in the creation of the
Schuylkill River Park and was the prime sponsor of the legislation, Bill No. 1515,
introduced on August 3, 1978, which created the Park. She has advocated for safe grade
crossings to Governor Rendell and in other forums.

10. Babette Josephs accesses the Schuylkill River Park over at-grade streets once or

twice a week, and she represents residents of the 182" District of the Commonwealth of



Pennsylvania as its elected member of the House of Representatives. Her constituents
use the Park and River.

11.  Vincent Fumo represents residents of the 1* Senatorial District of the
Commonwealth of Pennsylvania as its elected member of the Senate. His constituents use
the Park and River. State Senator Fumo was instrumental in getting a $50,000 grant in
state funds for the Park. The Defendants named in Paragraphs 7 through 11 are
hereinafter referred to as “individuals or elected representatives.”

Interest in the Use of the River and Park

12. The Park and River User groups and their members and constituents and their
elected representatives referenced have an interest relating to property commonly known
as the Schuylkill River (“the River”) and the easterly adjacent Schuylkill River Park (“the
Park™), a north-south strip of land along the River on which the City of Philadelphia has
created a linear public park as part of the Fairmount Park Commission, access to which is
the subject of this action.

13. The land on which the Park was created is filled water’s edge and was formerly
tidally flowed by the Schuylkill River.

14. The interest of Park and River Users sought to be protected herein is continued at-
grade access over Race and Locust Streets for continued use of the Schuylkill River and
land adjacent to the Schuylkill River, known as the Park, for walking, bicycling, jogging,
birding, fishing, and other active and passive recreation, including visual enjoyment of

the river, its viewshed, and scenery and the observation of nature, wildlife, and habitat.



15. The visual enjoyment and physical and mental activities described in Paragraph 11
materially enhance the health, welfare and quality of life of the Park and River Users and
their members and constituents.

16. This interest of Park and River Users is founded in the common law public trust
doctrine, the basic precept of which is that natural resources such as navigable rivers and
tidally flowed lands are held in trust for the public and users of those resources, as public
trust assets, to which access is guaranteed over the uplands, even if privately held,
leading to the public trust asset.

17. The Schuylkill River and tidally flowed (or formerly flowed) land alongside of it
(Schuylkill River Park) are public trust assets.

18. Users’ interest in this matter is to maintain their entitlement to unimpeded access to
these public trust assets over at-grade public streets, specifically Race Street and Locust
Street, which lead to the River’s edge and the Park and provide public access thereto.

19. Park and River Users and members and constituents thereof are direct users of and
also beneficiaries of the trust assets of the River and Park and are entitled to bring this
action to protect their rights in the use and enjoyment of their property interests.

20. The disposition of the within action as it has been cast by CSXT as a contract
matter between the City of Philadelphia and itself as a practical matter would impair or
impede the Users’ and their members’ ability to protect their property interest in, use of
and enjoyment of the Park and River and transit over the public streets leading thereto.
Parties To the Contract(s) Alleged to be Breached

21. The City of Philadelphia is a municipal corporation of the Commonwealth of

Pennsylvania.



22. The Baltimore and Ohio Railroad Company was a Maryland corporation, which,
acting on behalf of itself, The Schuylkill River East Side Railroad Company and the
Schuylkill Improvement Land Company of Pennsylvania, bodies corporate of the
Commonwealth of Pennsylvania, entered into the Construction Agreement with the City
of Philadelphia on October 9, 1979.

23. The Schuylkill River East Side Railroad Company merged with or was acquired by
the Baltimore and Ohio Railroad Company, and is now dissolved.

24. The Schuylkill Improvement Land Company of Philadelphia is dissolved.

25. The Baltimore and Ohio Railroad Company merged with or was acquired by CSX
Transportation, Inc. (“CSXT”).

26. CSXT is a Virginia Corporation with principal offices in Jacksonville, Florida.
The Public Streets At Issue

27. The principal access ways to the Park and to the River are public streets of the City
of Philadelphia, to wit, Race Street and Locust Street.

28. Race Street and Locust Street are at-grade streets consisting of land owned by the
City of Philadelphia, in fee, which land has been paved, curbed, and properly mapped as
City streets.

29. Race Street and Locust Street have all of the characteristics, markings, signs, and
other indicia of public streets, highways and thoroughfares of the City of Philadelphia.
30. Citizens, residents and travelers, whether on foot, bicycle or motorized vehicle,
have a right to pass over and upon public streets of the City of Philadelphia unless such

streets are properly vacated and struck from the City Plan and Map.



31. The City of Philadelphia has never vacated pursuant to City Code 811-403,
abandoned, struck from the Plan or Map, yielded, deeded, de-mapped or otherwise
compromised its title to and rights in the public streets known as Race Street and Locust
Street.

32. Race Street and Locust Street have been and have served as public access ways the
Park and River for hundreds of years since they were constructed, down to and including
the present time.

33. Both Race and Locust Streets were an original “Charter Streets” in the grant in fee
from William Penn to the City of Philadelphia in 1701; both were laid out to run between
the Schuylkill River and the Delaware River to provide access to both rivers.

34. Race Street and Locust Street, as public streets, have carried vehicular (including
bicycle) and pedestrian traffic to the River, to piers and wharves along the River, to a
passenger train station at the River and 24" Street operated by the Baltimore and Ohio
Railroad Company, and to land adjacent to the River, for hundreds of years, down to and
including the present time.

35. The City of Philadelphia has never suffered any adverse possession by any party or
person across or over Race Street and/or Locust Street, and has only permitted railroad
crossings of these streets upon well-defined terms pursuant to city ordinance dated July 3,
1885.

Park and River User Transit Over Race and Locust Streets

36. River and Park Users and their members and constituents who access the Park and

the River are numerous.



37. Arecent count of Park and River users entering the Park at two of five entrance
points conducted by members of Free Schuylkill River Park for an eleven-hour period
between the hours of 6 a.m. and 5 p.m. o’clock on Sunday, November 7, 2004 and
Monday, November 8, 2004 showed that there were one thousand three hundred thirty-
four (1,334) users on Sunday and six hundred seventeen (617) on Monday, respectively.
38. Free Schuylkill River Park conservatively estimates that there are about five
thousand (5,000) Park/River users in any given week in good weather.

39. Free Schuylkill River Park also conducted an on-line survey of Park and River users
on September 30, 2004, gaining 150 responses, and found that 64 percent of River/Park
users access the Park/ River over Locust Street, while 21 percent access the Park and
River over Race Street.

40. The least frequently used access point to the Park and River is Walnut Street
stairway, used by just 1.9 percent of Park and River Users surveyed. The Market
Street/Chestnut Street ramp is used by just 3.8 percent of the Users.

Railroad Crossings of Race and Locust Streets

41. During the period of the direct, observed user count by Free Schuylkill River
Park, there were three (3) CSXT trains that passed on the CSXT tracks over Race Street
and Locust Street on Sunday, November 7, 2004, and eight (8) CSXT trains that passed
over Race Street and Locust Street on Monday, November 8, 2004.

42.  The maximum amount of time the trains were either parked and stationary or
moving but crossing the public streets mentioned in Para. 10 of this Complaint were five
(5) minutes on Sunday, November 7, 2004 and 20 minutes on Monday, November 8,

2004. The minimum amounts of time a train passed over these tracks on Race Street



and/or Locust Street were two (2) minutes on Sunday, November 7, 2004 and five (5)
minutes on Monday, November 8, 2004.

43. The Park users are relatively little inconvenienced by CSX’s trains running on the
CSX tracks alongside the Park and River, as evidenced both by the numerosity of Park
and River users and by the very short period of time that the trains generally occupy the
public streets crossing the railroad on either a weekend day or a workweek day.

44, Free Schuylkill River Park constituents have complained about parked trains from
time to time, when trains obstruct the grade crossings at Race and Locust Streets for
several hours at a time. Between July 8, 2004 and December 2, 2004, a period of 117
days, there were 22 such trains complained about (excluding garbage trains) which
obstructed the tracks for over one hour. There were no such complaints in November and
only one in December.

45, Ordinance 12-1105 of the Philadelphia City Code, Miscellaneous Regulations and
Penalties, prohibits train parking obstructing a public street for more than five (5)
minutes.

46. 75 Pa. C. S.A. 83713 also prohibits trains from being operated in such manner as
to prevent vehicular use of any roadway for a period of time in excess of five (5) minutes
except under certain conditions including when there is no vehicular traffic waiting to use
the crossing or when the train is in motion except while engaged in switching operations
or to comply with signals.

47. Except for certain times during the summer of 2004, when CSXT was in violation
of the Solid Waste Management Act, Act 97, section 6018.610(4) because it was parking

foul-smelling garbage trains in excess of four hours in Park and River Users’ residential



neighborhoods, CSXT generally complies with the City ordinance and Commonwealth
statute respecting obstruction time.

48. Local rules limiting the amount of time trains may obstruct public streets are
generally considered pre-empted by the Federal Railroad Safety Act if they affect train
speed, length, air brake testing and other aspects of railroad business.

49. Local rules, ordinances and statutes regulating the amount of time a train may
park in a residential area or obstruct crossings based on nuisance and health may not be
SO pre-empted.

50. River and Park Users do not here and have not sought relief from any official,
government, party or person to prevent CSXT trains from parking at all across Race
Street or Locust Street, nor to make changes to CSXT’s switching operations, nor to
affect the speed, length, or operations of CSXT’s trains or business, in their quest to
continue to use Race Street and Locust Street, as at-grade public streets, to access the
Park and the River.

Public Safety at Grade Crossings Over Public Streets

51. Rather, Free Schuylkill River Park, Logan Square Neighborhood Association and
the Bicycle Coalition of Greater Philadelphia have instead requested that the City of
Philadelphia and CSXT negotiate and agree to erect a sophisticated at-grade crossing gate
and signal system which would provide adequate warning to Park and River users of
trains approaching the intersecting public streets, to wit, Race Street and Locus Street,

over which Users’ members and other Park users cross to access the Park and River.



52. No such gate, signal or crossing device exists now at either Race Street or Locust
Street, the two most commonly used entrances to the Park and River, nor have they ever
existed, to Users’ knowledge.

53.  While a moving train has a right to block a crossing during the course of its
passage over it, CSXT has a common law and federal law duty to warn pedestrians and
vehicular traffic (including bicyclists) of approaching trains advancing upon public street
crossings.

54. There are numerous examples throughout Pennsylvania and the United States
where active freight railroad lines cross at-grade public streets including pedestrian
pathways, sidewalks, and bicycle lanes, paths and trails.

55. Such intersections of public streets and the rights of way of freight railroads as are
referenced in Paragraph 43 are well controlled by gates and signals, some more
sophisticated than others, where the rights of both sets of users— the railroad on one
hand and pedestrian and vehicular (including bicycle) traffic on the other hand— are
sorted out effectively and safely.

56. Examples throughout the United States where active freight and commuter
railroad lines cross public streets including those with heavy pedestrian traffic, include
the University of Oregon at Corvallis, where an active freight line passes directly through
campus, and students walk across the tracks daily; Beaverton Transit Center at
Beaverton, Oregon (a suburb of Portland); a Burlington, Vermont at-grade crossing over
three active freight tracks (Vermont Railway) as part of a waterfront bicycle trail that
connects residential areas to downtown commercial areas; Dixon, California, which hosts

an at-grade bicycle and pedestrian trail over freight railroad tracks using safety lights; the
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Metrolink Crossing at Irvine, CA, where pedestrians and bicyclists cross an active
Metrolink commuter rail line; Cambridge, Massachusetts which has two crossings across
the Grand Junction Railroad; Kal-Haven Trail State Park in Grand Junction, Michigan;
and Libba Cotton Trail between Carborro and Chapel Hill, North Carolina, where some
portion of 4,000 student bicycle commuters cross active at-grade freight railroad tracks
daily.

57. Scientists, academia and others interested in railroad and public safety have
invented and installed motion detection and other warning devices to ensure pedestrians’
and bicyclists’ safety while reserving all rights of use of the tracks that the railroad is
entitled to enjoy.

58.  Governmental, university and other research has been funded by Congress, the
United States Department of Transportation, the Federal Highway Administration, the
Federal Railroad Administration, and others to ensure that hazardous railroad grade
crossings are corrected and bicycle and pedestrian trails and crossings are maintained and
accessible.

59. Reports of the outcome of such grade crossing research, experimentation,
installations and experience at field locations are found in trade journals as well as peer-
reviewed transportation research literature, and reported on at conferences and symposia.
60. Free Schuylkill River Park and other Users” members, as part of their multi-year
campaign to “free” Schuylkill River Park, have educated elected officials and agency
officials about the need to maintain at-grade access over public streets to access the Park

and River to ensure the use, enjoyment and success of same.
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61. Free Schuylkill River Park and other Users’ members have posed to CSX and the
City that a solution for preserving the rights of both the railroad and Park and River Users
is the installation of such a sophisticated warning device and gate crossing and signal
system.

Liability for Torts at Grade Crossings

62. Constituents of Free Schuylkill River Park have petitioned their Representative in
the United States House of Representatives and their United States Senator for funds to
conduct a “diagnostic study,” a type of study that is authorized by the Federal Railroad
Safety Act regulations, which study would identify adequate warning devices for Race
Street and Locust Street.

63. If adequate warning devices in conformance with recommendations of a
diagnostic study were installed with Federal funds, the railroad would be protected from
tort liability should a pedestrian or bicyclist be struck by a train while accessing the River
or Park and ignoring a properly operating adequate warning device, under the Federal
Railroad Safety Act, 49 U.S.C. 20103(a) and 20134 (a) and coordinate regulations at 23
C.F.R. 646.214 (b) (3) and (4), and case law.

64.  CSXT has not supported the efforts to conduct a diagnostic study or to install an
adequate warning device at Race Street or Locust Street even after years of negotiation
and public pressure by Defendants/Counter-claimants.

The Proposed Barricade or Wall

65. Instead, CSXT has now moved for an injunction to require the City of

Philadelphia to erect an “effective permanent barricade or wall” such as a fence across
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Race Street and Locust Street, which fence would close off the public’s most frequently
used means of access and the only at-grade access to the River and Park.

66.  The Construction Agreement does not call for a continuous fence, nor any fence
across Race Street or Locust Street.

67. Ironically, CSX has not maintained an “effective permanent barricade or wall”
such as a fence to separate its tracks and freight trains from the Center City residential
neighborhoods including Logan Square, Fitler Square, Rittenhouse Square, South Street
West, Art Museum area, Fairmount neighborhood or Gray’s Ferry, to the east of the CSX
tracks.

68.  Said CSXT tracks may be accessed now by anyone walking or bicycling from
these Center City neighborhoods (or elsewhere).

69. To the extent that any fencing exists between the CSXT tracks and the easterly
adjacent neighborhoods, said fencing is broken, down, cut, trampled, ineffective,
discontinuous, and in any event was erected by other parties to fence their own business
operations, or property, such as building grounds, or parking lots. There is no other wall
or barrier between the CSXT tracks and the rest of the City.

70. Park and River Users do not pose a greater risk or danger to CSXT, if any at all,
while crossing the tracks at Race and Locust Streets than the population of the rest of the
City, which has unfettered access to the entire length of the CSXT tracks from the east.
Ordinance Permitting Crossings of Public Streets by Railroad Company

71.  OnJuly 3, 1885, the City of Philadelphia enacted an ordinance (by the joint city
council chambers and signed by Mayor William Smith) which permitted the SchuylKkill

East Side Railroad Company to enter upon and occupy certain streets under certain
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defined conditions to construct a railroad and carry on its operations. A true and correct

copy of the Ordinance is attached hereto.

72. The City of Philadelphia and the Schuylkill East Side Railroad Company were at

the time involved in litigation, and entered into an agreement with an attached plan to

settle the dispute, which July 3, 1885 ordinance effected same.

73.  Section 1 of the July 3, 1885 ordinance provides that,
“The Select and Common Councils of the City of Philadelphia do ordain, That
the said Schuylkill River East Side Railroad Company be, and it is, hereby
authorized to enter upon and occupy, by way of crossing only, any and all
streets, lanes and alleys, over, upon, or under which it may be necessary for its
main line railroad to pass between the points shown on said plan: Provided,
however, That nothing herein contained shall authorize the longitudinal
occupation of any street by said main line other than certain portions of
Twenty-fifth street and Pennsylvania avenue in the manner hereinafter
provided: Provided, That at the points where the said Schuylkill River East
Side Railroad crosses the lines of the streets on the east side of the Schuylkill
river, the said company shall not occupy any space of its tracks further east
than fifty feet east of the centre line crossing said streets.

74.  Section 2 of the said July 3, 1885 ordinance provides for the specific manner

which several streets shall be crossed to wit— 34" Street, 35" Street, Gray’s Ferry Road,

South Street bridge, Chestnut Street bridge, and Market Street bridge, by “undergrade”

crossing.
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75. Section 2 of the ordinance also provides that the railroad company shall file in the
office of the Solicitor of Philadelphia an agreement to the effect that all passenger trains
passing through Philadelphia shall stop to take on and let off passengers.

76. In 1886, the Baltimore and Ohio Railroad, a predecessor to CSXT, Inc. on this
railroad, built its passenger terminal on land adjacent to the Schuylkill River at 24™ Street
and Chestnut Street, where the Park is now located.

77. For the next 75 years, passengers boarding and leaving the Baltimore and Ohio
commuter trains walked across the public streets that led to the River, including Race
Street and Locust Street, and accessed the station along a right of way west of the tracks
in the vicinity of the current bicycle and pedestrian path, inside the Park.

78. Sections 3, 4 and 5 of the said July 3, 1885 ordinance allows the railroad to
occupy longitudinally the full width of 25" Street in the City of Philadelphia, and a
portion of Pennsylvania Avenue, provided that it passes under cover for the entire
distance of 25™ Street; the railroad was further required to indemnify the City for any and
all loss or liability on consequence of the claims of property owners upon Callowhill
Street, Hamilton Street, Biddle Street, 25™ Street, due to the grade change required to
accommodate the railroad’s occupation of 25" Street and part of Pennsylvania Avenue..
79.  Section 5 of the ordinance was subsequently repealed as unnecessary.

80.  Section 7 of the said ordinance permits the railroad company to occupy
longitudinally certain projected streets as set forth in the attached plan for the purpose of

constructing its branch railroad, none of which include Race or Locust Streets.
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81.  Section 7 of the July 3, 1885 ordinance further specifies that the railroad may
“enter upon and occupy, by way of crossing only, any and all streets, lanes and alleys
over, upon, or under which it may be necessary for the said branch railroad to pass... .”
82. Section 7 of the said ordinance further provides with respect to the branch
railroad, that “Provided, That when the growth of improvements shall require bringing
the streets along which said branch railroad may be laid to the present confirmed grades
of the city, the said railroad company shall at its expense raise or depress its tracks to
conform to the said grades whenever it shall be notified to do so by ordinance of City
Councils.”

83.  Section 9 of the said ordinances requires that: “That the said Schuylkill River East
Side Railroad Company shall agree to keep its railroad, and all its structures crossing or
occupying in any manner any of the streets aforesaid, in good order and condition at all
times, and to save the City of Philadelphia harmless, so far as the said city may be liable
therefore, from any liability or responsibility whatever which may grow out of the
establishment and use of the said railroad over, upon, and under the streets as aforesaid.”
84.  The said July 3, 1885 ordinance also required, at sections 14 and 16, that the
railroad company post a bond to cover damages to city streets; that it file its acceptance
of said conditions with the Law Department of the City; that it enter into a covenant to
perform all of the conditions and provisions in the ordinance; and to file its plan (map).
85.  Section 13 of the said ordinance declared that the City’s enactment of the
ordinance “shall not be considered as a waiver or estoppel on her part of her right to

recover from the said railroad company any and all damages, direct or consequential,
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resulting to the property of the city from the location, construction, maintenance, and
operation of the said railroad.

86. The July 3, 1885 has not been cancelled or repealed, except as noted above.

87. The phrase “by way of crossing only” applies to the railroad company’s crossing
of Race and Locust streets.

88. “By way of crossing only” means that the railroad company has a right-of-way
interest over the public street it is permitted to cross, but no greater property right than
that. A right-of-way is like an easement, subservient to the property owner over whose
land it passes.

89. Fencing off Race Street and Locust Street would divert Race and Locust Streets to
railroad use for unauthorized purposes under the 1885 grant and ordinance, including
parking trains, switching trains and re-allocating cars amongst trains, rather than just for
Crossing purposes.

The 1979 Agreements

90.  On or before 1975, the City of Philadelphia determined to improve the land east
of the Schuylkill River by creating a linear park with a bicycle and pedestrian trail
throughout it.

91.  As part of the creation of the Park, the City entered into two Agreements with the
Schuylkill River East Side Railroad Company, the Baltimore and Ohio Railroad
Company and the Schuylkill Improvement Land Company on October 9, 1979.

92. In the Acquisition Agreement, attached to Plaintiff’s Complaint, the City agreed
to file a Declaration of Taking, and the railroads to file a Stipulation for Relinquishment,

for nine parcels of land shown on Railroad Real Estate & Industrial Development
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Drawing No. 334 (dated May 14, 1975, revised April 18, 1979), referred to as parcels one
through nine, and a tenth parcel as shown on Railroad Engineering Drawing No. 938,
dated October 26, 1976. The drawings were attached to the Agreement as Exhibit “A”
and “B.”

93. None of the ten parcels identified in the Acquisition Agreements or attached
exhibits included any portion of Race Street or Locust Street (or any public street) in any
parcel to be transferred.

94.  The October 23, 1978 City Ordinance, attached hereto as Defendants/Counter-
claimants Park and Users Exhibit A, authorizing the transfer of the parcels for the
creation of the Park and the Deeds for the parcels specifically refer, in the metes and
bounds descriptions of the property transferred, to the public streets which form
boundaries of the parcels, in some cases.

95. The metes and bounds descriptions of parcel #5 and parcel #1 of the transfer make
it clear that Locust Street, and Race Street, respectively, continue out to the River by
reciting the following language: “thence along north side of Locust street north seventy-
eight degrees fifty nine minutes zero second west, one hundred ten feet four inches to
Pierhead and Bulkhead Line” and “Beginning at a point on the north side of Race street
(fifty feet wide), at a distance of one hundred eighty-six feet zero inches west from west
side of Bonsall street (forty feet wide); thence along north side of Race street north
seventyOeight degrees fifty-nine minutes zero seconds west, forty three feet eleven and
one quarter inches to Pierhead and Bulkhead Line... .”. Exhibit A, pp. 1495 and 1497.

96. Race Street and Locust Street are not property of CSXT.
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97. In the Construction Agreement, the parties recited that the planned Park would
necessitate the taking of the ten referenced parcels “and the temporary use of other
property of Railroad:” . Page 1, Construction Agreement.

98.  The railroad merely has a surface right of way “for crossing only” over the
publicly owned land known as Race Street and Locust Street.

99. Para. 3 of the Construction Agreement details the railroad companies’ grant to the
City of Philadelphia of temporary rights-of-entry through railroad right-of-way for
purposes of planning, borings, surveys, appraisal and ultimately design and construction.
Each of these rights-of-entry across railroad right-of-way are termed “temporary.”

100. Race Street and Locust Street are not mentioned in any paragraph of the
Construction Agreement respecting “temporary use.”

101. Para. 4 of the Construction Agreement details that the rights-of-entry shall be
along routes designated by the railroad, subject to safe and continued operation of the
railroad, conditioned upon faithful performance of the terms of the contract and its
conditions, covenants and provisions.

102. The designation process refers to the railroad’s designation of temporary right of
entry across its right-of-way for purposes of constructing the Park, and did not amount to
a change in the respective property rights of the parties.

103. The Construction Agreement elsewhere makes a distinction between the proposed
“temporary crossing[s] of Railroad’s property and/or tracks” and “existing unprotected

grade crossing[s].”
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104. InPara. 10(b), the Construction Agreement also refers to the City contractor’s use
of “existing unprotected grade crossings” for work, and the railroad’s need to supply
flagmen “in connection with temporary or unprotected crossing or crossings.”

105. The *existing unprotected grade crossings” at the time the Agreements were
entered into and down to the present time are Race Street and Locust Street.

106. Race Street and Locust Street were existing permanent grade crossings of the
railroad prior to the 1979 Agreements and continue to be so to the present time.

107. Para. 4 of the Construction Agreement recites that, “Nothing contained in this
section shall prejudice the City’s ownership of roadbeds or any other City property; the
designation process herein being required for safety purposes.”

The Effective Permanent Barricade

108. Para. 5 of the Construction Agreement consists of a task list of items to be carried
out by the City or the railroad and specifically states that “City agrees to construct at
project expense an effective permanent barricade or wall, between railroad’s tracks and
the Park Project, ...”

109. The aforesaid sentence in Para. 5 of the Construction Agreement does not specify
that the barricade is to be erected across Race Street or Locust Street but merely
references the “tracks.”

110. The Construction Agreement does not specify that the barrier is to be continuous.
111. The City of Philadelphia did construct a permanent fence between the CSXT
tracks and the Park for the length of the entire Park, west of the tracks, excluding the

existing public street grade crossings at Race and Locust Streets.
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112.  Said constructed fence fully effectuates the purpose of the Construction
Agreement between the City and CSX. Para. 5(a)(7) of the Construction Agreement.
113. The City also erected signs as required by the Construction Agreement warning
Park users to keep off the railroad tracks. Para. 5(a)(7) of the Construction Agreement.
Vacation Procedures Not Followed

114. The City did not vacate, grant, yield, transfer or otherwise compromise its
ownership in the beds of the roads known as Race Street and Locust Street in any
ordinance, agreement, deed or instrument.

115.  Nor could the City have lawfully divested itself and cut off the public’s right of
transit over a public street by way of construction agreement with a private carrier
without adequate procedural and substantive due process safeguards, notification of the
public and users of vacation of the streets, a duly titled and enacted ordinance to vacate
the street and strike them from the City Plan, creation of convenient alternate access, and
alternation of the official Map of city streets.

Effect of a Fence Across Race Street and Locust Street

116. A permanent fence across Race and Locust Streets would greatly impair access to
the River and Park for no particular demonstrated safety purpose or benefit.

117. A permanent fence across Race and Locust Streets would diminish the use of the
River and Park for thousands of River and Park users.

118. A permanent fence across Race and Locust Streets would frustrate the public
benefit to be derived by the City’s, the Commonwealth’s and the Federal Government’s
investments in building the Park along the River with a bicycle and pedestrian pathway as

it most prominent feature.
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119. A permanent fence across Race and Locust Streets would impair and impede the
quality of the experience of using the Park for thousands of people by eliminating the at-
grade crossings at Race and Locust Streets.

120. A permanent fence across Race and Locust Streets would make it very
inconvenient for bicyclists to ride along the bicycle path intended for them and their use
within the Park alongside the River, because the only access point would be at
Market/Chestnut Street using the ramps over the CSX tracks into the Park, since the
Walnut Street location consists of a steep three-story stairway, which stairway most
bicyclists would not ascend and descend while also having to carry their bicycle
(especially those riding with children).

121. A permanent fence across Race and Locust Streets would make it inconvenient,
at best, for thousands of users to access the Park and River on foot because the access
points would be out of the way, such as West River Drive, and/or involve ascending and
descending steep stairways, such as at Walnut Street.

Business Convenience, Not Safety

122. CSXT’s demand that the City fence off access to the Park at Race and Locust
Streets, while allowing unfettered access to the length of its active tracks from the
remainder of the City eastward of its tracks belies its real purpose, which is not safety but
business convenience, i.e. the removal of two grade crossings.

123. At grade crossings, train operators must watch for pedestrians and bicyclists and
warn of approaching trains.

124. CSXT prefers to simply remove the existing grade crossings so that its crew does

not have to watch for pedestrians and bicyclists accessing the Park and River at Race
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Street and Locust Street while CSXT is running, switching or parking trains, effectively
removing at no cost to the railroad the only two remaining at-grade crossings from its
route.

125. The removal of the existing grade crossings was nowhere contemplated in the
1979 Agreements, the 1885 ordinance, the 1978 ordinance or any of their provisions or

conditions of the provisions or conditions of any other relevant instrument.

Count |
DECLARATORY JUDGMENT
CSXT’s RIGHT OF CROSSING IS A LIMITED, SUBSERVIENT RIGHT
126. Defendants Park and River Users and individuals incorporate by reference, as if
fully repeated herein, Paragraphs 1 through 125 of the within Answer and Counter-
Claim.
127. The agreements, deeds, ordinances and other instruments appended hereto or to
the Complaint are documents the rights and obligations of which may be construed and
declared by this Court pursuant to the Declaratory Judgments Act, 28. U.S.C. §§ 2201-
2202.
128. The 1885 Ordinance only created in the railroad a right of crossing over the public
streets known as Race Street and Locust Street.
129. 130. Under the 1885 Ordinance, the railroad does not have a right to occupy,

longitudinally, perpendicularly, or otherwise, Race Street and Locust Street.
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130. Arrailroad’s track right-of-way over another’s land is an inferior right except to
the extent that it creates a right during the actual passage of trains over the tracks laid on
the other’s land

131. The railroad does not own the land in the roadbed at Race Street or Locust Street,
nor did it acquire or negotiate for same as part of the 1979 Agreements.

132.  Under the 1885 Ordinance, if business has grown such that pedestrian and
vehicular travel across Race Street and Locust Street is inconvenient to the railroad, it
must raise or depress its tracks.

133. The 1979 Agreements did not impair the right-of-way the railroad has over Race
Street or Locust Street, as public streets, but neither did it compromise the City’s superior
ownership rights in Race Street and Locust Street, as both public streets and pre-existing
grade crossings.

134.  Given the specificity of the 1979 Agreements, identifying added rights-of-entry
onto the railroad as temporary, and for construction purposes, and not disturbing or
impairing pre-existing grade crossings, it is extremely unlikely that the City agreed to
vacate or abandon Race Street and Locust Street as public streets by fencing them off
without clearly stating same, merely through assent to a barricade along the railroad
through the use of the non-specific term “tracks.”

135. Defendants Park and River Users and individuals seek the Court to construe the
rights and obligations of the 1979 Agreements, and the 1885 Ordinance permitting the
railroad to cross public streets, the declaration of which shall resolve the dispute between

the parties.
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WHEREFORE, Defendants Free Schuylkill River Park, Logan Square

Neighborhood Association and the Bicycle Coalition of Greater Philadelphia requests

that this Honorable Court enter Judgment declaring that

a.

The City did not agree to permanently barricade Race Street or
Locust Street;

CSXT only has a right-of-crossing over Race Street and Locust
Street and this right is limited and subservient to the City’s and
public’s right of travel over Race Street and Locust Street
except when a train is passing through CSXT’s right of way
over these streets;

CSXT’s motion for a preliminary or permanent injunction
requesting the erection of a fence across Race Street and
Locust Street is denied;

Such other relief as this Court deems just;

Awarding Defendants attorneys’ fees and costs of suit.

COUNT 1

DECLARATORY JUDGMENT

THE PUBLIC HAS A CONTINUING RIGHT TO USE OF A PUBLIC STREET

136. Defendants Park and River Users and individuals incorporate by reference, as if

fully repeated herein, Paragraphs 1 through 135 of the within Answer and Counter-Claim.

137. Race Street and Locust Street are public streets owned by the City of

Philadelphia, a municipal corporation.
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138. The public has a right of transit over the public streets of the City of Philadelphia.
139. Even where the fee to a street is privately owned, such as by an abutting property
owner, the fee is subject to an easement for the use of the street by the public. A private
owner of a public street then retains the right to use the land for any purpose consistent
with the easement on the public roadway that does not interfere with the use of the
roadway by the public.

140. The Pennsylvania Department of Transportation (“DOT”) defines highway as any
part of a way open to the use of the public for the purposes of vehicular travel. 75 Pa.
C.S. §102.

141. DOT’s regulations include the term “street” within the definition of highway. 67
Pa. Code § 211.1, as does case law in this jurisdiction.

142. Bicycles are vehicles under Pennsylvania law entitled to the use of public streets.
143.  The public, on foot and on bicycle, has used Race Street and Locust Street to
access the River and lands along the River continually since the William Penn grant of
the original charter streets, including Race Street, to the City in 1701, and continued to
use these streets to access the River and lands along the River prior to the 1885
Ordinance, and continued to do so prior to the 1979 Agreements, and continue to do so
today.

144.  The public has a continuing right to use Race Street and Locust Street, as public
streets, to access the River and Park and for other lawful purposes, which may not be
impaired until and unless the City of Philadelphia properly vacates and strikes said

streets.

26



WHEREFORE, Defendants Free Schuylkill River Park, Logan Square
Neighborhood Association and the Bicycle Coalition of Greater Philadelphia requests
that this Honorable Court enter Judgment declaring that

a. The public has a right of transit over Race Street and Locust Street at-
grade across the CSXT tracks;

b. The City did not and could not restrict the public’s right to travel over said
public streets by way of the Park land acquisition or construction
agreements;

c. There shall remain the right of public travel at-grade over Race Street and
Locust Street to and from the River and Park until and unless the City
vacates and strikes same in lawful fashion, except that in that case it must
provide for equal and convenient at-grade access to the Public Trust assets
of the River and Park for the public in accordance with relief sought in
Count 1V;

d. Such other relief as this Court deems just;

e. Awarding Defendants attorneys’ fees and costs of suit.

COUNT 111
PRELIMINARY INJUNCTION
TO RESTRAIN CSXT, INC. FROM FENCING OFF RACE STREET AND
LOCUST STREET AND DIVERTING
PUBLIC STREETS TO PRIVATE USE

145. Defendants Park and River Users and individuals incorporate by reference, as if

fully repeated herein, Paragraphs 1 through 144 of the within Answer and Counter-Claim.
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146. The City of Philadelphia owns, mapped, and dedicated the Park to public use.
147. Enactment of the 1885 ordinance preserved to the public the use of race Street and
Locust Street for public travel to and from the River and lands along the river as against
the railroad’s right of crossing. This act dedicated for public use Race Street and Locust
Street.

148.  Parking trains across Race Street and Locust Street for extended periods is not the
same as “crossing,” which indicates movement

149. Present day Park and River Users, and citizens before them who used Race Street
and Locust street to access the River, the land along the River, the train station, and other
commercial and public destinations, have relied upon the City’s preservation of its streets
adjacent to the Schuylkill River and leading thereto as open for public travel; have relied
upon public at-grade streets to access the River and Park; and have relied upon the fact
that public funds have been spent in creating the Park to which access is primarily found
over Race Street and Locust Street.

150. Ever since the William Penn charter grant to the City in 1701, Race Street has
been laid out to run from the Schuylkill River to the Delaware River, as an original
charter street.

151.  Neither CSXT nor any other party may lawfully fence off Race Street or Locust
Street leading to the Park and River and convert said streets to private use for parking and
switching trains, essentially transforming the passage right of way CSXT has for the
movement of trains across public streets into an absolute fee simple right for the

uninterrupted operation of a train yard.
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WHEREFORE, Defendants Park and River Users and individuals requests that
this Honorable Court enter Judgment enjoining CSXT, Inc. from

f. Fencing off Race Street or Locust street with any sort of permanent
barricade or wall;

g. Granting Park and River Users’ and individuals’ request for an injunction
against the closure of Race and Locust Streets;

h. Denying CSXT’s motion for a preliminary or permanent injunction
requiring the erection of a fence across Race Street and Locust Street is
denied;

I. Such other relief as this Court deems just;

J. Awarding Defendants attorneys’ fees and costs of suit.

COUNT IV
DECLARATORY JUDGMENT
LITTORAL RIGHT OF ACCESS TO PUBLIC TRUST ASSET
152. Defendants Park and River Users and individuals incorporate by reference, as if
fully repeated herein, Paragraphs 1 through 151 of the within Answer and Counter-Claim.
153.  The Schuylkill River is a public, navigable waterway of the Commonwealth of
Pennsylvania and as such is a public trust asset of the Commonwealth.
154. Residents, citizens and the public are entitled to fish, boat, and otherwise use the

Schuylkill River as a public trust asset.
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155. Residents, citizens and the public are entitled to access the Schuylkill River to use
it by way of public streets, including Race Street and Locust Street, that have always
provided public access ways to the River and lands along the river.

156. Race Street has been used by the public to access the River since it was laid out as
one of the original charter streets precisely for the purpose of accessing the two rivers it
runs between.

157.  Archived photographs of Philadelphia during its earliest times depict clearly the
piers and wharves at the end of Race Street and Locust Street along a bustling
commercial navigable waterway.

158. The plans and drawings attached to the 1885 ordinance and to the 1979
Agreements continue to show Race Street and Locust Street leading to the River without
interruption except that they are crossed by the railroad tracks in the 1979 Agreements.
159.  There has been no non-use by the public of Race Street or Locust Street, and in
fact, such use has been contemplated, and planned for, and widely enjoyed for three
centuries.

160. Because Race Street and Locust Street provided access to the Schuylkill River, a
navigable waterway, and formerly flowed lands along the Schuylkill River, and still do
provide such access leading directly to the River, they are also clothed with public trust
protection and create in the City (as owner) riparian rights.

161. The Public Trust Doctrine generally requires that an easement be recognized in
favor of the public-at-large across upland properties even if in private ownership to allow
reasonable access to the Public Trust Asset, and to formerly flowed lands to the high

water mark, which access may be regulated but not extinguished.
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162. Race Street and Locust Street provide the only two reasonable, convenient, at-
grade public streets for adjacent property owners and the public to access the Schuylkill
River and lands along it from Center City Philadelphia.
WHEREFORE, Defendants Park and River Users and individuals requests that
this Honorable Court enter Judgment declaring that
k. The public has a littoral right of access over at-grade streets, to wit, Race
Street and Locust Street, to the Schuylkill River and Park until and unless
the City vacates same in lawful fashion, except that in that case the City
must provide for equal and convenient at-grade access to the Public Trust
assets of the River and Park for the public;
I.  Such other relief as this Court deems just;

m. Awarding Defendants attorneys’ fees and costs of suit.

COUNT V

REFORMATION OF CONTRACT USING COURT’S EQUITABLE POWERS
163. Defendants Park and River Users and individuals incorporate by reference, as if
fully repeated herein, Paragraphs 1 through 162 of the within Answer and Counter-Claim.
164. Park and River Users and individuals have petitioned for a “diagnostic study” to
be undertaken to determine adequate warning devices for Race Street and Locust street
grade crossings to protect themselves and the public at large and to protect the railroad.
165. CSXT has refused to support such a diagnostic study, preferring instead to fence

off access to the River and Park.
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166. Invoking this Court’s considerable equitable powers, Park and River Users and
individuals request that the 1979 Agreements be reformed to include a provision that the
parties agree to sign a written request to the Federal Government, United States
Department of Transportation and its subsidiary agencies and bureaus, to fund and
conduct a diagnostic study which will make recommendations for adequate warning
devices for safe passage of both the traveling public and the railroad trains at the
intersections of the railroad right-of-way and Race and Locust streets.
167. When installed with federal funds, adequate warning devices that are properly
operating and are based upon the recommendations in a diagnostic study such as
referenced above will protect CSXT from tort liability and will protect Park and River
Users, the public and individual Defendants when accessing the River and Park across the
tracks.
168. Whether the current dispute stems from a misunderstanding between the parties
precluding a meeting of the minds on the issue of a barricade, or not, the pressing need
for safe passage by all users dictates that the Court use its equitable powers to reform the
contract now, rather than leave the parties in their places, to create the basis for warning
devices that will secure, as best as humanly possible, safe passage of both trains and the
public at the disputed intersections.
WHEREFORE, Defendants Park and River Users and individuals requests that this
Honorable Court enter Judgment

n. Reforming the 1979 Agreements to include a provision that the parties to

the Agreements agree to and will make a joint written request to the

Federal Government, United States Department of Transportation, to fund
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and conduct a diagnostic study to identify and recommend adequate

warning devices for the intersection of the CSXT right-of-way and Race

and Locust Streets to guard the rights of the public and Park and River

Users and individuals and the City, and the rights of CSXT to move its

trains across the grade crossings, within 30 days of the entry of an Order

concluding this case or at any other appropriate time.

0. Such other relief as this Court deems just;

p. Awarding Defendants attorneys’ fees and costs of suit.

Dated: December 15, 2004
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Supreme Court ID # 41872

100 North 17" Street

Robert Morris Building

11" Floor
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VERIFICATION

I, Russell Meddin, hereby verify that the statements made in the foregoing
Answer and Counter-claims are true and correct to the best of my knowledge,
information and belief. I understand that any false statements made are subject to the

penalties of 28 U.S.C. 8 1746 relating to unsworn testimony.

Dated: December 15, 2004
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